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FOREWORD
I am grateful for the opportunity to commend to the readers of the ]ouniilf|

this special issue devoted to the explanation and discussion of Missouri's aoM
prehensive legislative treatment of the legal effect of mental disease or defeci; |̂
the trial of persons charged with criminal offenses, their respons.bihty and
ment upon conviction, their commitment on acquittal and their ultimate
charge. To all who share the general concern for the improvement of our
negleotecl penal law, the enactment of this statute, dealmg as it does "'"l'
mental and divisive problems, is a heartening event. For those of us who kbarf
for a decade on the Model Penal Code of The American Law Institute,
encouragement in learning that Missouri's law makers

The statute reflects conclusions sirmlar to those leached by the Inslitlte
upon thef« ^

ated from that governing criminal responsibility and not covertly used, as ft ^
sometimes been, todo the latter s work; i . j r

(2) the criterion of criminal responsibility derived from
calls for alleviation to require more than surface intellection and to make alkw-Jfl^y
for destruction ofcapacity for self-control; .11 i.

(3) mental disease or defect should be admissible whenever it .s
to prove that the defendant did or did not have a state of mmd ^vh.ch
element of the offense: .

(4) whenever sentence of death or of imprisonment is
the court or jury, mental disease or defect impairing cognitive or volitional aiaamm
should be received in mitigation; . fV,p

(5) when fitness to proceed or responsibility are drawn in ^^sue. the d
should be examined by a psvchiatrist appomted by the court, ^ A j
of the issue solely on the basis of the testimony of physicians chose

when adefendant is acquitted on the ground of irresponsibility-, th^
should order his commitment to the state department charged with inc
bihty for mental health, to be placed in an appropriate institution tor
careand treatment; ^ <hoai3il

(7) the release or conditional release of a person so
based on a finding that he may be so released without danger to himse
and the release should be subject to review by the committing court

Missouri and the Institute are in accord, as I have said, m ^ m
and alleviation of the M'Naghten principle but the Institute g
Missouri in the scope of the alleviation it proposed. The con ras 1
simply bycomparing the respective^formulations:

Mo. Senate Bill No. U3y
Aperson is not responsible

nal conduct if at the °
duct as a result of mental
feet he did not know or apprt»^|^
nature, quahty or ^vrongfijl^
conduct or was incapable o
his conduct to the requireni

•* *.

Model Penal Code Sec. 4.01

A person is not responsible for crim
inal conduct if at the time of such con
duct as a result of mental disease or
defect he lacks substantial capacity
either to appreciate the criminality (alt:
wrongfulness) of his conduct or to con
form his conduct to the requirements
of law.
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•3ff. The important difference in the standards turns, of course, on the extent off lhc impainnent of capacity to appreciate or to conform that is demanded to negate
statute calls for finding an impairment^that IS total; the actor must not appreciate or be unable to conform. The Institute

,^.„tenon IS met capacity is so impaired that it no longer is substantial; the re-
j duel,on of capacity to marginal or trivial dimensions may thus suffice for exculpation
V •, in tL 1" ? Pnme importance to the psychiatric witness seeking toassist in the administration of the law xvithout loss of intellectual integritv given

rational determination by the jury, it may frequently determine the' rfsuit.

VORD
commend to the readers of the Jouma!

ition and discussion of Missouri's com- •
;al effect of mental disease or defect oa'
'offenses, their responsibility and punish-
It on acquittal and their ultimate drt.
incem for the improvement of our loog -
is statute, dealing as it does with fundi^vl'
nine event. For those of us who laboroS£
of The American Law Institute, there b;-
's law makers were aided by our \vofk.V.
lilar to those reached by the Instituttr

I

3 stand trial should be sharplv differenii^^^;
'̂ibility and not covertly used, as it

msibility derived from M'Naghten's
surface intellection and to make allowantt;^

Id I Imissible whenever it is reln^il;
noN*Sve a state of mind which is,J#

or of imprisonment is discretionary
t impairing cognitive or volitional cap*2;f£';

on the ground of irresponsibility,
te department charged with the respfl«^
in an appropriate institution for

ease of a person so committed shouU^fe^
leased without danger to himself or
view by the committing court.
icord, as I have said, in favoring ret
ciple but the Institute goes f^rthCT
it proposed. The contrast is revealed
ulations:

Mo. Senate Bill No. 143, Sec- 3^
Aperson is not responsible fo^

nal conduct if at the time of su
r duct as a result of mental disease .
/ feet he did not know or
: nature, quality or

conduct or was incapable of co
5 y -onduct to the requirements

Jouma' of

~ - - -

IP"
•''.y-'t •

c ji -1. iicquciiciy aetermine tlie resu t^For It IS hardly open to dispute that even in the most extreme psychoses there is
|often some residual capcity to know or to appreciate or to control. The examiner
|wha did not witness the event may be entirely satisfied that there was gross de-
S-rangement and still be quite uncertain if the actor was barest of all awareness
^or was totally unable to conform.^ It cannot be sound legal policy in cases such

th.s to force afinding of responsibility; the juiy should be called upon S least
weigh the gravity of the impairment. The word "appreciate" as an ISthLs to

.^now may give some scope for dealing with degrees of cognitiv; cap^^^^^^^^^
puts more weight on a word than it will bear in many poignant s.t^Itions

...men the facts of hfe do not admit of any absolute appraisal, the law has else
j.rtere been content to recognize that it must make distinctions of degree Is tSre

need for such a recognition here? The Institute concluded that there was-

ifcl;:;Sg r
The allCTiation of M'Naghten to allow for the case where "mental disease or

be" iccor"ed®t™
ifct of th^^n^ ^ 1 f situation. The case involved is
^Lr sensit vitt to" " antisocial conduct, showingI "•'̂ sponsiveness to social norms®

onsibilitv are drawn in issue, the defen^^l finable to reg^rf Sh^o^^^bte'trt^S'" at""™?' " ".pointedby the court, precluding ^ the view that feasonable capfc^yo adapt to the requireitms of
. testimony of physicians chosen by health L ordinary

• 1 T treatment is beyond the proper province of psychiatry It
^Tte^ili'?' ® '̂ 'sease for the sp!cZ pu^ose
' Kl wh™r bv hvnnth '̂ ""duct of the»be eSished s°? ""i ^""^uted to such disease for irresponsibility
'itentS ij j T'®'" a patent circularity of reasoning which
:S?isi' T"f "'e concept of responsibility. Yet tk
1 those f categorization of "psychopathy" or "sociopathy" as a disease

m employed by some psychiatrists for purposes that to be'
' unrelated to the problem here involved.The Model Penal Code sought to surmount this difficulty by providing that

JoX bT-lfT"- " an'abnoLaC®man^
>» Missouri f™'" " otherwise anti-social conduct." a provision
'intn^^iro^thr f^mulation has been criticized as
«ls of TndT B psychiatry, a criticism here reflected in the com-

«fa involved i^ V' ,f • '' the critique is inapposite,
n reaechW „ '? Psychiatry but rather declaration of a legal

PsvSfat^^n™^ f P°"'=>'- P™hlem as an^psychiatry or one of fact for the determination of the jury is thus to miss

(dissenting opinion); Co..o„-
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the ci-Licial point that is involved. No less beside the point is Dr. Wmfred Ovcr.|
holser's objection that "the sociopath who comes mto confcct with the law
numerous symptoms in addition to his anti-soc.al behavior - To Ae extent that J
such is deemed to be the case, a psychiatric diagnosis of disease based on th^ r^
other symptoms in addition to the actor's conduct would not be excluded. The ,-J
statute in short, does not purport to define psychopathy or sociopathy or 20^^
other psychiatric category. It strikes at circularity of reasonmg and nothmg more,.^

I have dwelt at length on the new standard of responsibility embodied fal.;;!
the statute since this is the most difficult and controversial of the changes made..;,^?^
That other changes are of large importance is, of course, entirely clear Leve^
the barrier to psychiatric testimony as to the absence of a state of mmd which
an element of die crime charged will certainly promote the rationality and thej
equality of law administration. But that it will eliminate the issue of responsibilijr --
as Professor Weihofen suggests it may (infra, p. 656), seems to me most unlik^
Eiven the diffusion of the concept of a general intent as it is presently conceived.
Substantive law apart, the introduction of the court-appointed exammer a^
witness should go far to promote the practical administration of this aspect of^^ ^
law of crime, which is dependent on the disciplined and conscientious aid of
atric testimony. While self-incrimination problems may be posed, despite
privilege provided by the statute, they will certainly be margmal in inciden^r^;^
The problem in the average case is rather that of the impecunious defendant
does not deny the act and will regard the court appointment as a ™ ^
sic problem may, moreover, be substantially reduced by the
is granted to the state to accept aplea of irresponsibihl^, with the acquittal
mitment that a finding would imply. The Model Code moves
this end by empowering the court to accept afinding of irresponsibihty by the
appointed expert, without the acquiescence of the Prosecution.^ That ^ a^^
th£ seems to me to be desirable wherever the state is not deemed constitubon^ |̂
guaranteed a jurytrial.

While the relaxation of the standard of responsibility should serve to i
the psychiatric expert reasonable leeway in presenting his conclusions to t^
a point on which trial practice has been most uneven through the cou
Model Code took pains to meet the problem by proposing this enactment:

"When apsychiatrist or other expert who has examined the defendant J
testifies concerning his mental condition, he shall be permitted 0 m -J
astatement as to the nature of his examination, his diagnosis of menm -|
condition of the defendant at the time of the commission of the °tte
charged and his opinion as to the extent, if any, to which capacity ot ^ ^
defendant to appreciate the criminality (alt. wrongfulness) of his conduc |
to conform his conduct to the requirements of law or to have a
state of mind which is an element of the offense charged was impa^ |
as a result of mental disease or defect. He shall be permitted to '
explanation reasonably serving to clarify his diagnosis and opinion
be cross-examined as to any matter bearing on his competency
bility orthe validity ofhis diagnosis or opinion. ^

If the omission of a provision on this point in the Missouri
the view that practice now conforms to these requirements, ®

"CTiminal Responsibility: A Pii/c^iw/risi J Viewpoint, 48 A.l^A.J. - > ^
3See, for example, the proposed model charge on murder, infra, p.
^Proposed Official Draft (1962) Sec. 4.07(1).
^Ibid Sec. 4.07(4).
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iply>rtie Model Code moves even further towaniv
t to accept a finding of irresponsibility by the court -
icquiescence of the prosecution.^ That is a slcp^;
wherever the state is not deemed constitutionally

e standard of responsibility should serve to
• leeway in presenting his conclusions to the juo«
has been most uneven through the country,
leproblem by proposing this enactment;®
other expert who has examined the defendant

tal condition, he shall be permitted to make
of his examination, his diagnosis of the mental
at the time of the commission of the offeiwe
) the extent, if any, to which the capacity of the
:riminality (alt. wrongfulness) ofhis conduct oi
^e requirements of law or to have a particum
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on on this point in the Missouri statute rests «I
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^sychuitrist's Viewpoint, 48 A.B.AJ. 527, 5-9 (
id model charge on murder, infra, p. 658.
;) Sr 4.07(1).

Journal of
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'f psychiatric testimony is presented through the mediumh^othetical question, as is someUmes done in New York even when the
: <«toess has exammed the defendant, the problem is of first importance in this

and would be solved by an enactment of this kind. Obtaining that enactment

^aT.VsTands™ 'I'"' P^^uoed
^1 I hope that I have said enough-and not too much-to introduce the arUcles

f these pages. Their scholarship and insight are a;itting tribute to high-minded, disinterested effort that achieved this notable
|«jvance toward what Max Radin aptly called "a juster justice, amore

Herbert Wechsler®
Columbia University School of Law

ttd The Federal System (wth Henry M. Hart Tr PriLfnol t j ! jtebon (with Jerome Michael, 1940). * Criminal Law and Its Admims-
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National Scction, International Association of Pnad
Law; .\dvisor, Southern California Society for U»
and Psychiatry; Secretary, Association for the P>i>'
chiatrio Treatment of Offenders. Author, lectsm
and member of many other associations in the ficij
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I. The Legislative Scheme:

One of the most appealing features n
this bill is the comprehensiveness of the
legislative scheme. The bill covers sS
substantive, procedural, administratiw^
and dispositional aspects of the topic d
mental responsibility insofar as applicabJe -
to criminal proceedings. Laudably li<
bill avoids any reference to the meani^
less and threadbare e.xpressions "insanity ^
and "lunacy proceedings" which
since they were conceived, have
devoid of meaning in both law and
chiatry. The arrangement of the biui';
sound, beginning (in Sec. 552.010)
a definition of mental disease or
treating next (in Sec. 552.020) ofl*-
problem of unfitness to proceed
son of mental disease or defect, and^
dispositional consequences, turning
(in Sec. 552.030) to incapacity
guilt for crime by reason of mentru _
ease or defect and its procedural and ,
dentiary implications, moving on
552.040) to the problem of ;
in case of acquittal by reason of -
disease or defect, treating then of ni ^.
disease or defect developed during
rMifirin nf a cpnfPnPA nf ilTlDriSOD®v '̂
(Sec. 552.050) or orior to e.xecuti^ ,
capital sentence (Sec. 552.060)- i
maining sections institutionalize the
lice of inquiring into a convicts n*

I'condition for p
I-^:role hearings

problem of cos:
S^any other state.

fied its entire la-
;S;in one act, well
•S^lhough it mighi
vinore concisely,
^well as of timt-

>been effected i[
:delerniination of
.|lo proceed in

Professor of Law and Director of the Compatv i; ' '(>001) combined
tive Criminal Law Project, New York Univenlqf ^ . .. r
School of Law. Editor, Journal of Offender Tbm^.
nnd Associate Editor, Journal of Criminal Uw,
Criminology and Police Science. President, Amerit**
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charged in Sec.
«rally, a mental
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•, mg for a mentu
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. In modern mf
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Jtood to be a con
wlike M'Naghtt
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fr^uently interp
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^the Act makes
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Howeve

^ Model Penal
draftsmen of
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*yet a matter of
?^ns manifest
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^antisocial or c:
2 virtually nond'.

of reform
command r

free from gti
or bonds of

•^5uch incorrigi
in the typ:

Introduction

No topic of the criminal luw is cur
rently undergoing as much discussion, no
provision as much experimentation, as
that concerning mental responsibility for
crime, frequently called (mental) ca
pacity. Six different tests of mental re
sponsibility are vying for adoption in
America; hundreds of learned articles are
urging reform; psychiatry and law are
undergoing convulsions over the vocif
erously fought issues. It is with amaze
ment, profound astonishment and admi
ration, therefore, that I take cognizance
of Missouri's accomplishment in passing
a mental responsibility bill which dis
proves all the slogans about the impos
sibility of getting sound legislation on
such a topic out of an American legisla
ture. Knowing nothing about the legisla
tive history, about conceivable floor fights
and debates, I can only say that this is
the soundest American legislation on the
topic in a century, for it caters to all the
recognitions of solid modern psychiatry,
while not departing from the sound wis
dom of the ages, established by common
law judgeswho were men of practical af
fairs and not at all unfamiliar with human
emotions and the workings of the human
psyche, however crudely or unscientifi
cally this knowledge may have mani
fested itself in the past.
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'^ndition for purposes of pardon or pa-
jole hearings (Sec. 552.070), and the
problem of costs (Sec. 552.080). Unlike
jny other state, Missouri now has codi
fied its entire law on mental responsibility
in one act, well conceived on the whole,
though it might have been drafted a bit
more concisely. A saving of language, as
well as of time and effort, might have
been effected if the proceedings for the

•^determination of present capacity (fitness
I'to proceed in Sec. 552.020 (2)) had
p been combined with those for the deter-
|jnination of responsibility for the crime
fcharged in Sec. 552.030(4). Since, gen-
^erally, a mental disease or defect is not
a fleeting occurrence, but persists over

Ia period of time, it might have been
deemed more appropriate to provide that
Iq all (amply identified) instances call-
fag for a mental e.xamination, both the
•Esue of iitness to proceed and of respon

sibility for crime must be medically in-
Siquired into.

^iental Disease or Defect:

1-^ modern medico-legal parlance the
mental disease or defect is under-
to be a comprehensive one which—

tlt^ike MNaghten's "defect of reason
;vTOin disease of the mind," at least as
f;.^uently interpreted—includes all psy-
?^ttiatrically determinable, pathological
^flcviations from mentally or emotionally
ifo^al states or conditions. Sec. 552.010
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I. The Legislative Scheme:
One of the most appealing featu^^^:

bill is the comprehensiveness of «
^^^lative scheme. The bill covers :al
substantive, procedural, administratrW
and dispositional aspects of the
mental responsibility insofar as applicw^
to criminal proceedings. Laudably
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less and threadbare expressions "ii^
and "lunacy proceedings" which «W-
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dispositional consequences, turning^
(in Sec. 552.030) to incapacity to i
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ease or defect and its procedural ai> ^
dentiary implications, moving on
552.040) to the problem of disp«»
in case of acquittal by reason or
disease or defect, treating then o^
disease or defect developed dur^^
cution of a sentence of(Sec. 552.050) or onor^^o^e^^^^^^^

,-^^raftsmen of the Missouri Act were
^^ed about the sociopath, whose clas-
^tion in psychopathological terms is

^ matter of some conjecture. Such
ns manifest their psychopathology,

[ primarily through the repetition
' ^.®"feocial or criminal conduct, they

nondeterrable, virtually in-
® reform by the normal means
^ornmand of society, and seem-

free from guilt feelings, social re-
^ or bonds ofattachment or loyalty,

'^corrigible offenders are not
in the typical sense of the word
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capital sentence (Sec. 5o2.060}.
maining sections institutionaUze,^
'ce of inquiring into a convic

Journal of

has long been felt by psychiatrists and
lawyers alike. Neither profession has
made significant progress in the rehabili
tation or normalization of the sociopath.
That a legislator, under these circum
stances, is reluctant to include the socio
path within the sweep of an incapacity
provision is clearly understandable. Nev
ertheless, the wliolesale e.xclusion of so
ciopaths from coverage constitutes an in
road upon the diagnostic functions of the
medical profession. However, in view of
the fact that the Act excludes only those
sociopaths whose "abnormality [is] man
ifested only by repeated criminal or
otherwise antisocial conduct", and in
view of the fact that many—especially
those of the more severe—sociopathies
have also other manifestations (e.g., some
which are demonstrable by an electro-
encephalograph), the exclusion seems en
tirely defensible. Moreover, in view of
the fact that the Act also includes pro
visions on partial and diminished respon
sibility—to be commented upon shortly—
the legislature has solved the problem to
the utmost satisfaction of current forensic
psychiatry.

The psychiatric profession should note
with particular satisfaction that the broad
and nearly all-inclusive definition of the
terms mental disease or defect will per
mit them full range on the witness stand
or in written reports, making it possible
to present any relevant information on
the defendant-patient which may have
any bearing on the issues at all, free from
the often incongruous restrictions which
had been placed on the freedom of testi
mony of expert witnesses u^er the older
MNaghten Test, as interpreted in most
jurisdictions. I should think that, under
the new Act, any medically competent
evidence bearing on the defendant's ca
pacity to engage in rational action (i.e.,
freedom from ego-impairment, etc.), or
to form the requisite mens rea, will be
admissible, and it need not be framed
in legal terminology meaningless to the
psychiatrist, though it must be within the
purviewof the language of the test which
isphrased in neutral language commonly
understood by nonpsychiatrists.
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III. Fitness to Proceed;

(a) The Test
Missouri's test for fitness to proceed is

entirely that which experience in all civi
lized nations has determined to be the
only useful and proper one: does the de
fendant have the capacity to understand
the proceedings against him or to assist in
his own defense, or does he lack such
capacity as a result of mental disease or
defect? This, and nothing else, is at stake
when the question of fitness to proceed
is at issue. The test leaves unresolved the
question whether recollection of the
events involving the crime charged is a
necessary ingredient of this capacity, and
perhaps wisely so, for whether such rec
ollection is or is not necessary may de
pend entirely on the circumstances of
the particular charge or line of defense.
The question, thus, has been relegated
to one of fact.

(b) Frocedure
The determination can be made only

by physicians, more particularly by psy
chiatrists. The bill, unfortunately, satis
fies itself with "physicians". As a prac
tical matter, physicians entrusted with
such an examination, possibly at "a hos
pital or other suitable facility", are likely
to be specialists in mental diseases.

Due process is adequately guaranteed.
An objection is occasionally made that an
institutionalization of one charged with
crime and found mentally unfit to be
proceeded against violates standards of
fairness because no judicial finding has
preceded such determination to theeffect
that the defendant is indeed the perpe
trator. The argument is frivolous. Since
due process demands the stay of pro
ceedings (other than ex parte proceed
ings, like the findings of an indictment^
by a grand jury, or a capacity inquest)
against anybody charged with crime, it is
logically impossible to make a determina
tion to the effect that the defendant is the
perpetrator whenever the question of his
mental fitness is in doubt. Fitness pro
ceedings, therefore, can be logically pre
ceded only by the finding of an indict
ment or information establishing a prima
facie case. Such proceedings are techni-
652

cally proper and safeguard due process '
if appropriate procedural mechanism, in- -<
eluding recourse to habeas corpus, are
provided. The bill is fully adequate in
this respect. Moreover, the bill also pro-
vides for the conceivable dismissal of all
proceedings against the defendant if "so
much time has elapsed since the commit-
ment of the accused that it would be un
just to resume the criminal proceeding",
(Sec. 552.020(4) ). This is in line with
the most advanced American decisions.

In this connection it might also be
worth mentioning that the biU has
guarded against all conceivable incrimi-
nations which might result from a finding
of fitness to proceed. (Sec. 552.020(6)).

In all these respects the bill is pro
gressive, and miles ahead of the "lunacy-
proceedings" of most other jurisdictions, v,

IV. Incapacity by reason of mental dii*.:
ease or defect: ,

(a) The Test -fr.'

Missouri's new incapacity test incor-;.-
porates everything that is sound In
M'Naghten's well-established standard,--
while catering to the advances in dep& -^
psychiatry which weare bound to accept- ,.;
I should like to repeat what I said on ihU
issue a few years ago:^

The M'Naghten judges saw to •
"legal insanity" nothing but a negal^
of criminal liability, and since cri^
nal liability flows from the commissiM _
of crime, they quite properly phrased.-
their test in accordance with the coo*-.. -
stituents of crime, of which there ar®;;;
two—a prohibited act (the actus Teus) .. .
and a criminal intent (the mens •.
Logically, and properly, the
ten judges said that if the defend
could not engage in the requisite '
(meaning that he could not
rational manner), or if he could
form a criminal intent, by reason
medical insanity—whatever that
compassed at the time—he
has not done what the statute requff^&s

iM'Naghten Remains Irreplaceable:
cent Events in the Law

' Georgetown Law Journal 105, lUo v
footnotes renumbered.
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cally proper and safeguard due process ,;
if appropriate procedural mechanism, in.
eluding recourse to habeas ccfrpus, are
provided. The bill is fully adequate in
this respect. Moreover, tlie bill also pro
vides for the conceivable dismissal of aQ
proceedings against the defendant if "so
much time has elapsed since the commit-
ment of the accused that it would be un
just to resume the criminal proceeding",
(Sec. 552.020(4) ). This is in line with
the most advanced American decisions.

In this connection it might also b«
worth mentioning that the bill ha
guarded against all conceivable incrimi-
nations which might result from a finding
of fitness to proceed. (Sec. 552.020(6)).

In all these respects the bill is pro
gressive, and miles ahead of the "lunacy r
proceedings" of most other jurisdictions,"-; ^

IV. Incapacity by reason of mental
ease or defect:

(a) The Test

^ Missouri's new incapacity test incof-'
porates everything that is sound ia..
M'Naghten's well-established standard,:,
while catering to the advances in depth- t
psychiatry whichwe are bound to accej^^;.
I shouldlike to repeat what I saidon iKt
issue a few years ago:^

The M'Naghten judges saw ia-
"legal insanity" nothing but a negatioB
of criminal liability, and since crimi- ,;..
nal liability flows from the commissiM
of crime, they quite properly phrased.-;,
their test in accordance with the
stituents of crime, of which there arCv
two—a prohibited act (the actus reu*) ;,
and a criminal intent (the mens
Logically, and properly, the
ten judges said that if the defendw.^
could not engage in the requisite w;-.
(meaning that he could not
rational manner), or if he could -
form a criminal intent, by reason
medical insanity—whatever that
compassed at the time—he obvjo'j^
has not done what the statute requ^P.

^M'Naghten Remains Irreplaceable.. ^
cent Events in the Law of 'i
Georgetown Law Journal 105, lOo ' .-jd--
'ootnotes renumbered. « -

W•»:( iv

paod is not guilty. The M'Naghten
-^r^dges did the best they could under
T-"lhe circumstances to describe the psy-
Vchological parts of the two halves of
:,,:the crime concept to which medical
Vnidence of disease of the mind can
Arefer. They described thepsychological
^rsspects of the capacity, to act as know-
ring the nature and quality of the act.^

-- And they described the mens rea, or
criminal intent, as 'knowing the wrong-
fulness of the act.'s In using this lan-

yguage they employed the same termi-
=^"Dology they had used for any other

substantive defense to crime, for every
; such defense can refer only to either of

ihe two halves of the crime concept,
ie., the defendant either did not com-

;.iiiit the requisite criminal act, or he
>d{d not have the requisite criminal
ymind."*

ITiese absolutely sound M'Naghten cri-
fma^ have been adhered to in the Mis
souri test, which continues to insist on
loth halves of the crime concept, the

i^Id. at 210, 8 Eng. Rep. at 722. Of course
^e insanity test is a crime-negation

^ they phrased it negatively in terms of
'•pacify, i.e., "as not to know the nature

of the act he was doing." Ibid.
M'Naghten judges likewise

that he did not know he was doing
was wrong," i.e., "whether the ac-
at the time . . . knew the difference

p2^en right and wrong ... put with ref-
.^0 the party's knowledge of right and
in respect to the very act with which

^^harged." Id. at 210, 8 Eng. Rep. at
and Silving correctly recognized this

^^calfact when they wrote:
belief in the essence of lawviolation
disobedience to known law still in-J^ced legal thought in 1843 in England

^denced by the ruling in M'Naghten's
which apparendy held error,

^«er of law or of fact, to be the
. _d exempting insane persons from

•̂ hment. Such persons, the case sug-
deserve punishment because

^ are incapable of acquiring knowl-
nature of the act or of its

Juris: A Comparative
24 U. Chi. L. Rev. 421, 430 (1957).

actus Tens (nature, quality ... of the
£ict), and the mens rea (wrongfulness of
the act). But, beyond that, in line with
modern psychiatric theory, the test makes
it clear that more is required of a de
fendant than a mere psychic surface
knowledge of what he was doing. Use of
the word "appreciate" modernizes the
old MNagliten standard. In addition, re
acting to the criticism that M'Naghten
did not properly cater to the aspect of
vob'tion (as distinguished from cogni-
tion), the Missouri Act, utilizing some
of the language of the otherwise rejected
American Law Institute formula, specifi
cally requires a capacity to conform the
conduct to the requirements of law. Some
may regard this reference as redundant,
because a true depth appreciation of the
nafere, quality and wrongfulness neces
sarily implies and includes volitional ca
pacity. But it might well be good utili
tarianism to make this matter one of
record by specific reference to tlie test
itself. The reference is decidedly not one
to the notion of irresistible impulse, an
other one of those medico-legal mon
strosities without a basis infact. It merely
recognizes that, despite cognitional ca
pacity, the volitional capacity may be
substantially impaired.

The test does not refer to the degree
of the requisite incapacity either to form
the actus reus or the mens rea. Neither
did MNaghten. Most commentators, dat
ing back to Sir James Fitzjames Stephen,
have argued that a full impairment or
complete disintegration ofcapacity is not
required for exculpation under M'Nagh
ten. But, at least in some" jurisdictions,
juries have sometimes been instructed-
mostly impliciter-that M'Naghten re
quires an absolute or at least e.xtreme in
capacity. It is to be hoped that Mis
souri s new test will be interpreted in the
historically and psychiatrically correct
way, as satisfying itself with a substan
tial, but not a total, impairment of the
faculties.

It is unlikely that Missouri judges will
have any difiiculty in supplying meaning
to the term "wrongfulness". By the bet
ter considered opinions the meaning of
the term is the axiological significance
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of the defendant's conduct, either in
terms of generally acceptable mora
standards or, where a given law is devoid
of such, the standards which organized
society through its law has attached to
such conduct. . . t ,

No test in any American jurisdiction
comes as close to my personal pure y
academical ideal of a logically, leplly
and psychiatrically sound test oi inca
pacity as that adopted by Missouri. I can
onlv hope that the legal and medical pro
fession will employ as much enlig^^ten-
ment in administering the test as the
legislature and governor employed m
framing and accepting it.

(h) Procedure
The Act imposes the notice burden

upon the defendant. ^ defendant must
Give adequate warning that he wishes to
Fely on the test, else he may be barred
from relying on it. If no more were said
than this, a highly controversial constitu
tional question would arise. Suppose that
during the trial of a defendant who has
not given the requisite notice, it is dis
covered that by reason
or defect he was incapable of forming
the requisite mens rea for the crime
charged, say arson. Could he be con
victed of the crime despite the want of
mens rea? If so, due process for such a
conviction would be lacking. Fortunately,
the rigor of the first provision is imme
diately modified by liberal provisions
governing later notice and judicial dis-
Ltion (Sec. 552.030 (2) ), and by in
corporation of partial responsibility,
about which more later.

In line with the sound tradition by
which all humanity governs its affairs, the
Act continues the presumption ofexisting
mental capacity, extending it even to de-^
fendants who at a previous time have
been adjudicated incompetent. Ine lat
ter provision is a novelty, but not a se
vere handicap, since, unquestionably,
sucb a prior adjudication of "^compe
tency is some evidence of the defendants
present mental condition. In line with the
majority of states, the burden rests with
the defendant to show by a preponder
ance or greater weight of the credible

evidence that he was suffering frotn jgi-.
incapacitating mental disease or defeoU^
While this standard is inconsistent
the prosecution's burden of proving e\t^-
element of the crime charged (thus, men
rea and actus rei/5) beyond a reasonabif r
doubt, it is generally regarded as proper";i
to create this evidentiary exception in ifap'f
case of mental abnormality, due to tW \
virtual impossibility to prove any huma '
being's absolute mental and emotio«|
normality beyond a reasonable dou |̂
(Sec. 552.030 (5) ).

The requirement, in Sec. 5d-.030 (6?
to the effect that a verdict and judgnwe ;
of acquittal by reason of incapacita^
mental disease or defect must be so d» .
ignated, is an obviously sound one, mi
it immediately brings the disposife^
provisions, calling for the person s
tutionalization, into play. Indeed,.tutionauiuuuii, iiiw i"-}- '

is the sole justification for any niOlW.-..
incapacity test. If hospitalization
not the ultimate aim, criminal law caat;.
well do without a mental incapacity
for an acquittal must always result vW}
actus reus and mens rea cannot
proven, whether because of
ease, error or ignorance, or any (W,-

In this connection, abrief referew^j
the excellent release provisions ot
552.040 is appropriate. The relea«
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evidence that he was sufFeving from _
incapacitating mental disease or defect
While this standard is inconsistent
theprosecution's burden of proving e\-e) -
element of the crime charged (thus, mew '
rea and actus reus) beyond a reasonalfc
doubt, it is generally regarded as pr(^ >
to create this evidentiary exception intW
case of mental abnormality, due to tfar
virtual impossibility to prove any hunm J
being's absolute mental and emotitroi ^
normality beyond a reasonable doubt
(Sec. 552.030 (5) )._

The requirement, in Sec. 552.030 (8)
to the effect that a verdict and judgraoS
of acquittal by reason of incapacitatiaj

1 .!• rriMCh llP iW.mental disease or defect must be so
' ivio

)rin

. i
tutionalization, into play. _ .
is the sole justification for any mcOT
incapacity test. If hospitalization
not the ultimate aim, criminal law coM
.veil do without a mental incapacity ^
for an acquittal must always result

reus and mens rea cannd^^
L, whether because of mental;.g-{

or ignorance, or any n»«r^

ignated, is an obviously sound one, Ut
it immediately brings the dispositiooi
provisions, calling for the persons
fnHnnalization, into play. Indeed, ud

actus
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ease, error
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the excellent release provisions of w-
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as

as a

where: i

"No person shall be released from ^
commitment until it is j.
through the procedures
this section that he does not
in the reasonable future is not uOT
to have a mental disease or ^
dering him dangerous to the
himself or others or unable to
form his conduct to the requireinc^
of law."

This test is particularly fortunate
expressly and impliedly, it refers
very same causes which
defendant's commitment in thebrst
and is free from other legal or P
atric criteria. Elaborate proced ^
visions govern therelease proced

Journal of Mi

abrief refereiicef
provisions of Set-

552.040 is appropriate. The
indeed the entire Act, can well

model for future legislation f»
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feguard the rights of a committed pa-
t, as well as the interest of society.

Partial Incapacity:
i The most remarkable aspect of Mis-
'|jpuns new mental incapacity Act is the
..'ilDCorporation of tests of partial and di-
.^ished responsibility. On the former is-
'•jwe the Act provides in Sec. 552.030 (3),
•^^er alias:
ll'Evidence that the defendant did or
^did not suffer from a mental disease or
^defect shall be admissible (1) to prove
!^lhat the defendant did or did not have

astate of mind which is an element of
ibe offense. . .

ft)chiatry has long recognized the fact
ftat. while ordinarily a mental disease
AT defect affects the entire personality,

'̂ person may suffer a particular psychic
emotional abnormality or disability

:^out appreciable effect on his other
^BDctioning. The neurosis of an otherwise
Jmnally functioning individual may
^lifest itself in the incapacity to con-

his affairs in the normal and typi-
and predominantly conscious-sub-

^^^ious fashion, when it comes to a
'̂fc-situation, ranging anywhere

movements to behavior in
W of or involving children, women
Wfeads, rotarians or rabbis. Moreover,
Wopaths and other abnormal persons
Jyiack the power to fulfill normal men-
* tasks like projection (or premedita
ted deliberation). The law must
*^ize those incapacities. Several juris-
^ons have done so recently by su-
fje court adjudication. Missouri caters
^ psychiatric demand by legislation,

sound and absolutely
,2^1 manner which is, above all, en-

with the principles of
^ al law and the bases on which the
.^gnten Test, old or modern, rests.

this new recognition of "par-
g^pacity" will find its most frequent
"^tion inhomicide cases, where now

'chon from a first degree charge to
Q degree charge becomes logically

when the defendant lacked the
;-emot{onal capacity to form the

premeditation and delibera-
1963

'Cc

tion . But partial incapacity" may be
equally applied in other cases, namely
whenever criminal liability depends, in
part, on an additional frame of mind.

VL Diminished Responsibility:
In yet one other respect does the Mis-

souri Act present a wholesome innova
tion. Likewise under Sec. 552.030 (3)
namely in sub. (2), evidence of mental
incapacity may be introduced in miti
gation in capital cases. This is a so-called
dimmished responsibility provision. The
concept presupposes that the defendant
was not suffering from a mental disease
or defect of such intensity as to entitle
him to an acquittal under the general
capacity test, and also that he was not
suffering from such a disability as to
cnncel out the capacity to form any one
of the requisite mental elements of the
offense charged (partial incapacity), but
recognizes that many offenders are not
as normal" as the law posits for the
imposition of full responsibilitv. The
beneficiaries are likely to be neurotics,
sociopaths, behaviorally disordered per
sons, persons with slight schizoid reac
tions and others. It isonly regrettable that
Missouri s acceptance of diminished re-

is restricted to capital cases.
While it is true that in such cases the
issue is particularly acute, it should also
be recognized that the problem exists
across the board, regardless of the offense
charged.

TheMissouri Act provides for the con-
sideration of such diminished responsi
bility only after a finding of guilty. This
creates a bit of an incongruity. On the
one hand this amounts to a recognition
that diminished responsibility does en
title the defendant to a mitigated pun
ishment, while on the other, at the time
of the verdict, it makes no allowance for
the defendant's psychic or emotional
shortcomings. But should diminished re
sponsibility not recognize the fact that
psycho-pathological shortcomings in a
given person diminish his liability as
much as-only consequently-his punish
ment. This later criticism is a purely
academic one, since no one has yet been

655
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rmal evidentiary rules or not. Shortcf
dishing the anachronism of capitjj
nishment, this represents an enli^.
ed attitude on the question. In viewol
e fact that perpetrators of capital <rf-
iises are so frequently disturbed, mea-
lly or emotionally, but may not qua%
Van e.xculpation even under Missouri!
lightened new standard, the provision

Sec. 552.070 are of great practid
j^ificance. No statute, however, ca
lide either the Sec. 552.070 board rf
quiry or the governor in the awesome
jcision of how to weigh various factoo
deciding whether this man is to Kw

id that man to die.

OXCLUSION -

These random comments may suJ^
> introduce Missouri's remarkable nev
[ental Responsibility Act to the profei-
on. With every one of its innovaliool
10 / progressive and represents
lost""^^anced thinking in the field.'A
le same time, the draftsmen hiw
uarded themselves against the exoAi-
mt demands of way-out psychiatry ai4.
jactionary jurisprudence. The dr^
len have utilized the best of the Ira-
wisdom of the ages, and the soundest«
ae demands of the psychiatric sag '̂R -
! a happy occasion for the academio*
D discover that practitioners do
uch wisdom, and that practical pol^
io pei-mit of progress in criminal jus^.

Professor of Law, University of New
Luthor, lecturer, member of many P. '
issocialion committees. Among his major w j
'Psvchiahy and the Law" (1953, wim LW-
.ut'tmacher). "Mental Disorder as a Cm^ ^
ense (1954), "The Urge to
'Legal Writing Style" (1961). In l95o
ecipient of the Isaac Bay Award of
Psychiatric Association, and iti 1963 was
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appear to be mentally unfit to st^
or who plead mental irresponsibili
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shall ' ^re limit myself to
som^^Bculties that lawyers
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:&^counter in the application of two pro-
"1visions, both concerning the "tests" of
:.inesponsibility.

I

: Although the Missouri Supreme Court
Slid in 19o0 that the right-and-wrong

" test "has been consistently followed in
.Missouri" since 1855, State v. McGee,

361 N|o. 309,234 S.VV.2d 587, the word-
^ing of the test in instructions given by
":,^trial courts and approved by the Supreme
^ Court has not always been consistent. In
„ some cases knowledge of the nature and
,quality of the act was included as part
of the test, and instructions including
reference to such knowledge have been

-.iieid not to be erroneous. State v. Bryant,
JS3 Mo. 273, 6 S.W. 102 (1887). The
.;ne\v legislatively prescribed test was ap-
; parently designed not only to broaden
rAe old judicial test but also to fix the

'"Vording.
Broadening the tests was accomplished

:Primarily by adding to the knowledge
the test of whether the defendant

was incapable ofconforming his conduct
b the requirements of law". This of

-ftxirse is the old irresistible impulse test,
into new and improved wording. The

Missouri Supreme Court in a long series
cases extending back to 1881 had re-

ged this test. See cases cited in Wei-
Wen, Mental Disorder as a Criminal

,.:^fense (1954), at 150. "It will be a
day for this state", the court had

^ in 1887, "when uncontrollable im-
shall dictate 'a rule of action to

courts". State v. Pagels, 92 Mo. 300,
*317, 4_S.W. 931. The day has arrived;

Tf T^ remains to be seen.^ I am correct in thinking that a sec-
g purpose behind the adoption of the
^laUve test was a desire for a fixed
^ontative formulation, I fear that the
grt will be unsuccessful. The new test
^bviously taken from the American

Institute's Model Penal Code, Sec-
®^-01. But the Missouri legislature ap-
^uy couldn't bring itself to give up
p Old test completely. Instead, it tried
-j^mbine the old with the new. The

n accomplish what^ Ude seeks to do. One of the most
^ber 1963

serious criticisms of the traditional right-
and-wrong test has been that although
.superficially simple and clear, the word
ing is actually seriously ambiguous. De
bate has raged for more than a century
over the proper meaning of all the key
words: "nature," "quality," "know," and
"wrong." If a man kills his wife under a
delusion that God had commanded him
to do so for the salvation of mankind, he
would presumably know the physical na
ture of his act, but would he know its
quality? Does the word "quality" refer
to a different aspect of perception from
nature, or do the two words mean the

same thing? A reading of the cases, from
Missouri as well as elsewhere, gives us
no clear answer.

Does the word "know" require knowl
edge only on the verbal level, so that
if asked whether it is wrong to kill, the
person could give the proper answer?
Or should "know" be interpreted to re
quire some appreciation of the heinous-
ness or consequences of the act? If the
former merely, the word calls for only
a very low level of comprehension in
deed, for persons so disordered as not to
have that much awareness are so rare as
to be almost unknown. Only a hopelessly
deteriorated, drooling psychotic or a con-
genital idiot would be unable to compre
hend, for example, that he was endang-
ering a human being when he aimed and
fired, or that such an act was "wrong."

And whatismeantby"wrong?" Does it
mean legally or morally wrong? Take the
man who knows that killing is prohibited
by the temporal law but who believes his
act was commanded by God; is he
deemed by the law to know that it was
wrong? Surpisingly few of the cases in
which the right-and-wrong test has been
applied during the past 120 years have
even considered this question. The few
that have disagreed in their interpreta
tion.

The Model Penal Code undertook to
eliminate these ambiguities by eliminat
ing all these ambiguous terms. For
Tcnow it substituted "appreciate"; for
"nature and quality of the act or that it is
wrong it substituted "the criminality of
his conduct." The Code test reads:



"(1) Aperson is not responsible for
criminal conduct if al the time ofsuch
conduct as a result of mental disease
or defect he lacks substantial capacity
either to appreciate the criminality
[wrongfulness] of his conduct or to
conform his conduct to the reciuirc-
ments of law."

The new Missouri test adopts much of
the language of the Model Penal Code-
but also hold.s on to the key words of the
old "right-and-wrong" formulation. In
stead of substituting "appreciate" for
"know", it uses both "know or appreci
ate". Instead of eliminating "nature and
quality of the act" and knowledge that
the act was "wrong", it keeps "nature,
quality or wrongfulness of his conduct .
Thus it fails to eliminate any of the am
biguous terms for which the old test has
l)een criticised.

Indeed, it makes the test more ambig
uous rather than less. By stringing the
words together with "or", the draftsmen
leave it unclear whether they arc used
in the conjunclive or in the disjunctive:
(1) The statute says that a person is not
re.sponsible for criminal conduct if at the
time "he did not know or appreciate
. . . To come within this test is it
enough that he knew but did not appre
ciate? (2) The person is not responsible
if he did not know or appreciate "the
nature, quality or wrongfulne.ss of lus
conduct. . . ." Is it enough that he did
not appreciate its ciuality. although lie
did know its nature? Suppose he knew
and appreciated both the nature and
quality of his conduct, but did not appre
ciate its wrongfulness?

I can foresee that, instead of clarifying
the law, the new test will open up oppor
tunities for an infinite number of ap
peals on questions of the proper word
ing of instructions given and instructions
reciuested biit refused.

II

worded as arule of evidence. This .sccoiidj
test is fovind in the third subscction olj
section 552.030, and reads:

"3. Evidence that the defendanljl
did not suffer from amental disease orj-
defect .shallbe admissible '

(!) to prove that the defendant did;|
or did not have a state of mind wliichlj
is an element of the offense; . . .

This rule is also taken from the MtxWl
Penal Code. It reprc.sents the law in
number of states, in most of which it w»»|
adopted by judicial decision rather Uum|
by statute. It may be said lo state abroadi
principle that if the mental state rc(iuW
site to a given crime is not present, ihtl!
crime has not been committed; this bj
true whether the absence of the
site mental state is due lo mental disc**'
der, drunkenness, unconsciousness orat
other reason.

This broad principle, now enacted inb
Missouri law as applicable to mentul
ness, may, if much use is made of
largely .supplant the other formulali
fovmd in the first subsection of Sccl'
552.030. To whatever extent used, '
rule may give juries difficulty. It rcqul
the jury to determine not only whet
at the limeof ihe act the defendant kr
that it was wrongful, etc.. but
whether, even if he did know thai it
wrong, his mental illness prevented
from entertaining deliberation or prcm(
itation, or malice, or the inlcnt lo
or convert, etc.

But granting lhat making such disll
tions would be a most difficvilt task
the jury, difficulty of application is a>
bious ground for denying an othcn)
legitimate defense. The new provijli
for giving the jury ihe benefit of imf
tial psychiatric examination should m
the task less difficult. And "prcclii<!
the consideration of menial delicie
only makes the jury's decision on de
eration and premedilalion less intclli
and trustworthy." Mr. Justice Mur.
dissenting in o. United Sidles, <
u!s. 463 (1946).

Another objection that might be
to allowing mental disorder to reducol

The Missouri law actually sets forth a
second test of criminal responsibility-
Lawyers may possibly overlook this, be
cause this second test is not put with the
first, but is in a later subsection and is
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•ce of a crime is lhat juries may mis-
it to reach comi>romiso verdicts in

jascs in which they arc uncertain of the
•fcndants sanity or where they cannot

•PC on a clear-cut verdict of guilt or
Kiconcc. l^ut juries already have wide
ivoi-s lo coTivict in a lown- degree or
a lesser offense than lhat charged; in

nc states they also have the power lo
the punishment or to determine both

^ law and the facts. ^Thc po.ssibility of
ynpromise verdicts is tlierei'ore already
^ great lliat opening another door will

iKC little difference, and the danger
il juries may sometimes make improper
!of the rule is hardly a good reason for
'tising to permit them to apply it wJiere
is logically proper. Refusal toallow the
7 this power requires them to pimish

nccu.sed who is mentally disordered,
iiigli not so seriously as to require full
initial, either more severely than the
instances justify, or not at all.

Most of the cases in which courts of
crstates have applied this intent nile
•e been first degree murder ca.ses, in
ich it was applied with reference to
clcment.s of deliberation and prcmed-

lion. But the Mi.ssouri statute (like the
•lei Penal Code) states the proposi-

Hi general terms. It is applicable to
offense in which a state of mind is
element-which means substantially
offenses. On a charge of murder, if
mental disorder negatived not only
ncditation and deliberation but also
Mistence of malice aforethought, the

leiulant should not be convicted even
Jccond degree murder. Mental disor-
t would also be admissible in evidence
nptive the specific intent without
*h there can be no conviction for as-
It with intent to kill, ar.son. robbery,
'!ny. attempt to rape, burglary, and
r crimes. It should also be available
crimes involving merely recklessne.ss
Dcgligence, or crimes requiring "wil-
^ or "knowledge".

:ofar as the rule operates to require
litlal of charges in the higher degiee
crime, for which specific intent is a
isite, and allows conviction only in
rcr degree, it will result in mentally-

disordered criminals receiving shorter
prison terms and being turned loose on
society sooner than the sane and perhaps
less dangerous criminals. This objection
could perhaps be met if juries in such
cases were required to state that (hey are
finding the defendant not guilty in the
higher degree because of the lack of the
requisite intent, due to mental illness. If
•m acquittal by reason of insanity must
.specifically be stated to be for that rea
son, why not a reduction in the degree
of the crime? The statute does not pro
vide that the judge should instruct the
jury to give an explanatory verdict when
Ihey absolve a person of a charged crime
bccause they are not convinced he was
mentally able to entertain the requi-site
ciiminal intent. May the judge never
theless so instruct? If the jury does re
turn a verdict acquitting the accused of
a higher degree of crime but convicting
him in a lower degree, would the judge
have power lo order the defendant con
fined in prison for the length of time
proper as punishment for the crime of
which he has been found guilly, and
Ihen retained civilly for medical care
until safe to be at large?

In raising these questions I do not
mean to imply lhat this new test is unde
sirable. On the contrary, I consider it
logical and just and destined to be ac
cepted in more and more jurisdictions.
But these questions will be raising their
heads and lawyers will be compelled to
deal with them.

Ill

Anyone who presumes to criticize the
action of others, and especially action
that is the product of as much study and
judgment as this law represents, has an
obligation to propose a better solution
My own preference, spelled out else
where, is for the Durham Rule.^ But the
fact that Missouri could not bring itself

lAVcihofcn, The Urge to Punish (1956);
In Favor of tiic Diirliam Rule, in"Crime and
Insanity (Nicc, cd., 1958); The Flowering
(19^7 22 U. Chi. L. Rev. 356
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The new Missouri Rvile follows fairly
closely the formiihUion in tlio New Penal
Code of the American Law Institute. One
of its features, which it has incorporated,
is Iield in disfavor by most psychiatrists,
llio gratuitous pronouncement that crim
inal recidivism alone is not evidence of
mental disease. No really competent psy
chiatrist can take such a position, so that
(here is general resentment over the fact
tliat tlie Law has felt it necessary and
prudent to circumscribe tlic definition of
mental disease in this way.

In my opinion, the framers of tlie
Missouri Act were unwise to borrow from

the obsolete M'Naghten formula the
phrase, knowledge of the "nature, qual
ity and wrongfulness of his conduct."
Professor Henry Weihofen, a leading
American legal authority, states that
American courts have held that there is
no distinction between knowing an act
was wrong and knowing its nature and
([uality.-'' So, that at best, it is redundant
and superfluous. However, to the con
scientious expert who assumes that every
word in a legal definition is meaningful,
this is confusing. The lavman is not ac
customed to the lawyer's frequent em
ployment of catch all verbiage, which
seem to liavc no .specific significance.

The provisions of the new Missouri
Act that provide for the employment of
neutral experts, whenever the mental con
dition of the accused becomcs an issue,
are certainly meritorious. Along with
this, the Bar Association should work to
ward the creation, in the future, of court
psychiatric clinics in urban centers as
integral court units. Legal psychiatry is
an important and difiicult subspecialty,
in which men with special training and
experience give the best service. More
over, such clinics, on the basis of the ex
perience of the ten large communities
where they are now operative, provide
a distinctive and valuable service to
courts and probation departments. Massa
chusetts has recently established a state-

•'Wcihofcii, Mi'iilal Disorder as a Crimi
nal Defense at 73.
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wide system of psychiatric court clinics,
both as advisory and treatment agencid.

The provision that the reports of psy-.
chiatric examinations, when ordered b)'
the Court, should be made available ia '
every instance to the prosecution and d^i i
fense, as well as to the Court, is Iwti
just and prudent. The exclusion of stal^l
nients made by the accused during siidjlj
examinations, as to guilt in a criininj
proceeding, is also an important pnv.
vision.

It seems to me highly desirable forl
the Court to have available when needed,}
skilled psychological and psychiatric
sonnel to examine and give recommend>J
tions as to the disposition of conviclodj
oflenders. A detailed analysis of the pe^J
sonality structure of the individual c.'j
at times, be invaluable in leading to
best solution, both for the communil;
and the offender, of a complex hur
problem.

The availability of psychiatric cvidc
to help determine whether the defeada
had the state of mind, which is an
ment of the offense charged, and
availability in capital offenses is
tainly commendable. Giving the hospit
which has had the criminally insane in
vidual under treatment, the opportun
to recommend to the Court certain
ditions which should be made pnrt
the release order, seems to me to be w
salutary.

Section 552.050 fails to provide
sultative psychiatric service to the
of the correctional institution to drt«
mine which sentenced prisoners nccdi
be transferred to a psychiatric facili
I feel that such decisions should not
reached without expert advice. Ccrta
there is no longer need to support
a.ssertion that no correctional instit
should be without such skilled ps)X
atric help.

AH in all, the new Missouri A(
presses mc as an excellent one. Its
tects and the legislators who made il|
functioning realitv arc to be coiij
latcd.

Journal of Misseif(l

WINFRED P. OVERHOLSER, M.D.

^ I regret that the pre.ssurc of other
5work has caused delay in acknowledging

letter and telegram, and that I can-
ioot prepare a formal article for the Bar
I-!Journal.
][ I am glad to note that steps are being

t̂aken in Senate Bill 143 to enact new
^legislation regarding mental disease as
|it relates to persons accused of crime. To
^judgc by some of tiic sample charges to
|}iirics, it is likely that any change would
^bc bound to be for the better!

I doubt wliether Section 1 I5.52.010J
[clarifies very much, although it is cer-
[liiniy desirable to substitute the words
fmental disease or defect" for the old
|Vngue term insanity. I question the at-
ttcmpt to legislate medical definitions
iftich as psychopathy, sexual or otherwise.
(Lines 3 and 4 of Section 1 are evidently
lEftcd from the ALI definition. I may say
Fas a psychiatrist that I know of no men-
ttfll disease main'fcsted only by repeated
rtriminal conduct". The sociopath and

rrTtiittifii

S, pcrmlcn, cnt Snint EliznbcU.'s Hospiial,
Wn.sl n«lon. D.C. .inco 1937. Professor Emerili.sof I'̂ yd-'-Ury Gi-or«c Washington University
Sciiool of Medicine. I'rcsidcnl, Amerienn I'sychial-
tric Assoc.at.ot. 1947-1948. Heciuicnt, Is.nnc IXay

"TI'C rsycMnlrisl nnd thei-nw (10,53) ni.cl .mineroiis nrticlcj on psychi-
jitry niKl the )nw, .ncliidinK "Criniinnl Hc.sponsi-
MUy; A Psych.i.trist's ViewpinDt", 48 T.A.H.A.
527 (19C2), nnd "Mciitnl Disensu or Dcfccl E*-
chidiiiK Hcsponsil.ility", 1962 Wash. U, Lnw O.
250 (Wiili Dr. L. Z. Frccilmnn nnd Dr. M S Gult-
nincHcr).

the sexual p.sychopath liave other symp
toms, too.

I think Section 3.1 [552.030 (1)] (again
borrowed from the ALI) is not any im
provement over the M'Naghten and irre
sistible impulse "tests" of which it is a
rewordjng. I am, of course, convinced
that the Durham Rule as modified by the
McDonald decision (214 F. 2d, 862 and

? is much more realisticand in line with modern psychiatric
thinking.

In Section 5 [552.050] I wonder
whether the introduction of "substantial
^idence (line 78) is not unduly harsh.
Davis V. U. S., the governing decision in
Federal courts, calls, 1 think, for "some"
evidence.

I appreciate your sending me the ma
terial, and wish I could offer a full-
fledged critique. No bill is perfect, and
I iiope you will accept my comments in
the spirit in which they are sent. end

|A CONSENSUS This paper represc.ils a consensus of opinion
of some .nembers of the Missouri Division of Mcn-
Inl Discnscs and stnff psychiatrists at the seven state
hoip.iiils for mentally ill in Missouri, li shonid nol
De inkcii to represent tlic views of nil of those per
sons or even nil of the views of nny one snch per-
son. I'or (h.it reason it is nn unsignc<t "consensus".

Lntkoduction

Tliis law became effective on Octobcr
;W, 1963. Some of its provisions have
Ken drawn in whole or in pai-t from
[stiitiitcs of Missouri, other states and the
federal criminal code. Therefore, we may
toect to gain some understanding of the
Icy phrases of the law from interpreta-
(Ktmbcr 1963

tions given them elsewhere. On the other
hand, there is much that is new in the
Act, and the borrowed words, phrases or
sentences may take on a different mean
ing wlien read in connection with the en
tire law. Therefore, one can only wait for
the passage of time to tell whether the
legal language used in the Act will be
construed and applied to effectuate the
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unquestionably admirable inlentions of
the legislature.

Taking only llic l.iw on llie printed
page, as distinguished from the law
which will appear in action, it would ap
pear that this new Act will facilitate com
munication and cooperation between
members of the legal and medical profes
sion who together must deal with the
problem of the mentally disabled and the
criminal law. Specifically: (1) the Act
discards many old statutes and some of
the unwritten common law which have
crcated difiiculties in the past; (2) it
codifies and brings together in one place
a comprehensive treatment of this area of
the law; (3) it is written with reasonable
simplicity and clarity; (4) it establishes
definitions; (5) the rules of procedure
and the several roles of participants in
the legal process seem well defined or
clearly implied, with sufficient alterna
tives to permit the flexibility which just
treatment of the individual accused re
quires; and (6) by authorizing a written
report, which may under some circum
stances be used without requiring at
tendance of the psychiatrist in court, the
law not only allows the expert witness
to sui^port his psychiatric conclusions by
an explanation but also invites a clear,
concise, logically developed and com
plete exposition of written expert testi
mony. On the other hand, if the judge or
any attorney desires to have the p.sychi-
atrist present for interrogation or cross-
examination he may demand that right.

Positive Features:

1. The definition of "mental disease
or defect" specifically includes congeni
tal and traumatic mental conditions. By
long tradition and usage both functional
and organic mental conditions are in
cluded, but the definition specifically ex
cludes what may be termed "the old
fashioned psychopath" now-a-days called
a "sociopath" and found within the cate
gories of character and behavior or per
sonality disorder including impulse "neu
roses". This exclusion is further firmed up
and holds even though such conditions
may be officially classified as mental ill-

664

)

iicss, abnormality or disorder by lh«:
American Psychiatric Association or .wm* i
other authority. The sexual psychopathaii'
defined by law is also excluded.

2. Rather than leaving the definitioo^
of mental responsibility to common law,};
the legislature has made its will known.1
What we may think of the merits of li»ca
Durham decision is quite immaterial a(j
this point. The Durham decision \va|!
made pos.sible because the seeming
datcdne.ss of the M'Naghten Rules left
vacuum into which the court believed it^
necessary to step. If the Mis.souri legisU«i
tiu'e desired any other solution than tli
Durliam Rule it is well that the vacuuB
was filled with the present law. The df
nilions and the tests of fitness and
sponsibility seem reasonably clear, al
though only experience with the opc
tion of the law will give us a final answer!

If, because of "mental disease or
feet", the accused cannot defend himseifl
at trial, the proceedings are suspended.!
This seems eminently fair to the accuj
but allows witnesses to the crime to db
perse and their memories to dim. liwi
ever, as required by our traditions, lli
rights of the accused are protected.

If, because of "mental disease or (!e
feet", the accused did not know or aji
preciate the nature, quality, or wrongfu
ness of his conduct, or was incapable
conforming his conduct to the requl
ments of law, responsibility for the par*!
ticular conduct is excluded. On fintf
reading, this seems to be a restatemc
of the old M'Naghten right-or-wrongj
rule, plus "ability to adhere to the righr,!
but there are differences which mayi
make the rule easier for the psychialr
to understand and work with. The ac
cused must not only "know" inlellcctu;
ally and "appreciate" emotionally, bo
also possess that inner control wltic
makes it possible for him to conform
conduct to law. This last is a step in llx
direction of "irresistible impulse" but fa
short of it. It will be important to it
member that the basis for tlie present
conduct must be "mental disease or dfl
feet" as defined by the law. The very;
itive advance here is that at long last

Sute of Missouri, for good or ill, has de-
jfined the rules of the game. At least we
iWc a definite point from which all in-
i^uiries must begin. The second question
'n each case will be whether the indi-
•klual involved has been so affected in

ability to think or to control his be-
vior as to make him fit to proceed, re-
insible for crime, dischargeable from
nmitment, or fit to execute if con-

Amned to death.
.Many psychiatrists had interpreted

Jttd applied the M'Naghten Rules to in-
ide impairments of volition and affect
well as disordered cognition, even

iugh the legal testof "insanity" seemed
ifined to the latter. Therefore, Mis-
iri's new law may have done nothing

than to eliminate the deviations by
^ lich some psychiatrists and juries
l»-oided the stringencies and limited ap-
"ication of the old law.

I 3. It may also be noted that under
tion 552.030(3) evidence concern-
the presence or absence of a "mental

^liscase or defect" is admissible "to prove
[ibt the defendant did or did not have a

ite of mind which is an element of the
fense". Most crimes require 7iiens rea

a guilty mind", and some crimes re-
ire a particular kind of mens rea. But

Mil more, the law recognizes that there
Bay be degrees of responsibility in a few

^es, such as homicide, depending
--in the mental state of the accused at

time of the crime. Thus, the sole dif-
srcnce between first and second degree

rder in Mi.ssouri hasbeenthe presence
'deliberation" in the former.

[' However in the past Mi.ssouri and a
imber of other states have refused to

lit the accused to show, as a defense,
the is anything except "insane" to the

lint of total mental incapacity. In short,
of of mental disease or defect short of
;anity" was notadmissible for thepur

se of reducing the degree of respon-
lility. This lias been one of the main
ijcctions of many psychiatrists and jur-
3 to the M'Naghten Rules. The trial

ns an all-or-nothing gamble, with the
^ccused s life at stake where he was

•ged with a capital offense.
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Missouri's new law will permit the psy-
chiatrist to testify to the absence or pres
ence of mental disease or defect afl^ecting
some one element of a crime, such as the
ablity to "deliberate" where the charge
IS first degree murder, even though the
accused is not so afilicted as to require
lus acquittal on the ground of complete
irresponsibility. Most psychiatrists will
welcome this change in Missouri law. If
there are degrees of respomihilUtj recog
nized in the law of homicide dependent
upon degrees of mental incapacitij the
jury should surely have access to psy-
chiatric testimony on that point. More
over, the psyciiiatrist will no longer be
forced or inclined to give a categorical
opinion which may either send a men
tally ill individual to the gas chamber or
the mental hospital. All of his evidence
will now be heard. It will then be for the
mu to say whether the accused is fully
responsible, partially responsible or com
pletely irresponsible.

Section 552.030(3) also allows the
jury to consider whether or not a men
tal disease or defect existed at the time
of a capital offense in deciding whether a
guilty defendant should be executed or
given life imprisonment. A man may be
sane" enough to be guilty but sufficiently

afflicted mentally as to make it unwise
or inhumane to put him to death. The
same evidence is made available under
the Act to any judge who must make
the same grim decision on a plea of
guilty or on a conviction under the Ha
bitual Criminal Law where the judge
must fix the puni.shment.

4. The procedures established by the
new law seem definite and sensible.

a. On motion of the prosecution, de
fense, or court, the matter of fitness to
proceed may become an issue.

b. Operationally the possibility of
mental disease or defect" should receive

automatic consideration from the veiy
first. If the accused is then "insane" it is
not likely that he will ever be tried, ex
cept in capital cases.

c. The law protects against a sur-
prise plea of "mental disease or defect"
excluding responsibility, although allow-
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»nu totally incsponsible by others. On
the otlicr hand, if the court is m on the
decision, it becomes a businesslike, cal-
oilatcd risk, undertaken by a wise, ex
perienced, humane per.?on whose judg
ment the community re.spects and is wilj-

g to accept.

\

Ncgntive Features:
It is a.ssumed that the term "physi-

Jtinns is used instead of "psychiatrists"
.bccau.se of theshortage of the latter. Un
fortunately, few physicians, whether spe
cializing in psychiatry or engaged in gen
eral practice, have developed much inter-

or competence in the forensic field.
Duse of ii "physician" does not guar-

ilcc this competcnce. The wording of
the law would be more meaningful if the

cept of "physicians" were related^to a
physician of special ability, experience,
raining or other source of competency in
brcnsic psychiatiy". At present, many
vho are competent feel they cannot af-
orcl tlie time to prepare and testify as an
pert, leaving a vacuum to be filled by
e le-ss competent. Tlic written report
oiild help this situation, and it would
: hoped that the Psychiatric Society
iild aid the courts in selecting a panel

^ competent and willing experts who
"iild be called on in rotation, thus

reading the burden. If the Bar Associ-
Ition were to approach the Missouri Psy-
l^iatric Society with sucli a solution of

is problem, it might be forthcoming.
It would be much more economical of

^time and talent if the court were to des-
gnate a psychiatric hospital or clinic to
"Try out the examination instead of

ming individuals as examining phy.si-
Bans. Such institutions can provide ex-

rt examination and witne.sses and pro-
luce one thoroughly famliar with the

on call, but specifying the name in
:^vance creatcs logistic difliculties be-
^Wuse the named psycliintrist may not be
ivQilable when called, because away on
jiave, busy on an emergency, sick, or
fetifying in another court.
|,As expected, the law was unable to
»lve the circular dilemma that for pur
ges of the examination, the accused is
OtMmbcr 1963

assumed to have done the particular act
charged, but the act cannot be proved or
disproved until the accused is found ca
pable of assisting in his own defen.se.

Legislative Intent:

The matter of what the legislature
really intended when any particular bill
has been enacted into law is intriguing.
Apparently nobody knows, and surely no
body will tell. Committee chairmen quite
properly deny that they speak for any
but themselves. We desire to make it a
matter of record that in Senate Bill No.
143 there was real legislative intent on
two points of importance to psychiatrists.

1. As initially drafted, those parts of
the bill which allow the court to define
the conditions under which the psychi
atric examination would be held, con
tained wording which could be construed
to authorize that the attorney represent
ing the accused and/or the prosecuting
attorney be present during the psychiat
ric examination. Several who worked on
and for the Senate Bill brought this to
the attention of the Senate Judiciary
Committee, recommending its omission,
and it was deleted forthwith! From this,
the conclusion is drawn that it was the in
tent of the legislature that neither tho
prosecution nor the defense attorneys nor
anyone unauthorized by the examining
physicians be present at the psychiatric
examination. As the Senate Committee
was informed, thc.se examinations are dif
ficult enough in themselves without hav
ing to wonder whether it is the accused
and/or his attorney, and/or the prosecu
tor who is being examined. Each accused
has the right to an objective psychiatric
examination in privacy.

2. Similarly, the original wording of
Senate Bill No. 143 would have required
Fulton State Hospital to keep a prisoner
not fit to execute" by reason of insanity

until he was "fit" for the purpose. After
it was pointed out to the same commit
tee that prisoners are transferred back
and forth between the prison and Fulton
State Hospital pursuant to Section
552.050 on the merits of the fluctuating
requirements for treatment and care im-
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posed by tlie mental disuiisc, and not by
an arbitrary provision of tlic law, the
language was changed to place a con
demned prisoner nndcr Section 552.050.
Therefore, it seems to be the intent of
the legislature that, despite other require
ments relating to those prisoners con
demned to death, tlieir actual location
will be dictated by their individual psy
chiatric requirements. In other words,
some condemned will not require further
hospitalization, having recovered from
their mental illness suiricicntly to return
(o the custody of the peiiitcntiury, but
will still not be "fit lo execute" bccause
of mental disease or dcfcct. The clear

statement lo tlic CommiUce of the above
along with a description of the proce
dures then in being and comparable to
Section 552.0.'50 was followed by amend
ment of the original Senate Bill so that
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the condemned would be amenable to
Scction 552.050 as arc all other prisoners.

SOMMAUY

The Jiew law seems to olTer useful
rules and tests. It does not depart radi-
cally from concepts already widely held
in Missouri. It protects the rights of llic
accused without any great widening of
the definition of "mental disease or dc-
feet", offers the benefits of neutral c.x-
pert testimony allowing the witness to
present his complete formulation in writ,
ing, and constitutes a comprehensive
code on the subject.

All in all, we all believe that consid
erable benefit will accrue to all con
cerned and to the administration of cqiinl
justice under equal law. Time alone will
prove oiu- expectation and hope that we
know the difference between "right or
wrong" law! end
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Comments Of JUDGES

; DAVID t. BAZELON

The Prcsidcnt-Elect of your Bar Asso-
aalion, Mr. Orville W. Hicliardson, most
graciously sent me a copy of Missouri's
ncwiy cnactcd Mental Responsibility

l^w, and asked for my comments. I am
jtherefore taking advantage of your col^
jumns to express my warm commendation
jof the undertaking which resulted in the
[modernizing of Missouri law.
|. The comprehensive nature of the new
pgislation is its most striking, and in a
boy its most valuable, feature. It is easy
llo become so verbally overwrought in
i«taftmg a test of criminal responsibility
llhat problems of punctuation assume
SpCJiter significance than problems of ob-
gbining the expert testimony so essential
Jjo a meaningful application of the test
It)' the jury.
I The legislation tackles the problem of
lobtaining expert witnesses to testify at
mil by making provisions for their pay-
iBcnt. Perhaps because of my unfamiliar-
Wwith Missouri practice, however, Sec-
Hon 552.080 raises a number of ques-
Ipons in my mind: to whom are these
fcpenses to be taxed as costs; if to the
Pefendant, what will happen where he

indigent or has insufficient funds. I
Iso question the desirability of limiting
he section to the medical profession. If
1clinical psychologist is qualified as an
ipcrt witness, why should he not bo

^mbursed in the same manner as a
^ysician?
I The new statute realistically places the
Wt of criminal responsiblity in its proper
onlext by recognizing the relevance of
hfi defendants mental condition at each
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Stage of the criminal process, Provision is
made for the issue to be raised before
trial, after conviction, and after time
spent in a mental hospital following an
acquittal on the ground of insanity.

As to the test of criminal responsibility
Itself I have httle to add. I have always
felt that the actual wording of the test
IS of relatively small significance. The
attempt to understand the accuseds
menta condition and the factors which
proi^e lecl hini into crime is far more
ciucial than the rubric under which this
understanding is sought. However I do
wish to comment on the limitations
placed on the otherwise broad definition
ot mentd illness and mental defect in
Section 552.010. Excluded from the legal
meaning of tliese terms are abnormalities
manifested only by: one, "repeated crim-
ina or otherwise anti-social conduct"-
and two, "criminal sexual psychopathy"!
The former ofthese exclusions is identical
with that in the American Law Institute's
te.st of criminal responsibility. I agree
with the position taken by Drs. Freed-
man, Guttmacher and Overholser in the
minority report of the psychiatric mem-
beis to the American Law Institute Ad-
v^ory Committee on the Model Penal
•-ode: The law must use not only the
semantics but the substance of psychi-
atiy. It cannot, for example, meaning-
tuily adopt psychiatric words, and then
appropriate to itself the right to establish
psychiatric diagnostic criteria even by
exclusion. It legally excludes forms of
behavior which may themselves be symp
tomatic of pathology, for anti-social be-
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liavior may I>e the inanifcslatioii of ill
ness."

J tal\(! it tliat the purpose aiul ed'cfl of
both tlie exclusionary phrases is to en
sure that psyciiopaths are always lielcl
criminally rcsponsibI<\ Some psychopatlis
may ])c very sick indeed; others only
shghtly so. In my view, the law should be
able to reflect this variability. 1 do not
say that defendants suffering from psy
chopathy, personality disorder or any
other type of menial disease for that
matter, should never be held responsible.
I only say that this is properly a matter
for tiie trier of fact to decide, on the
basis of expert testimony, in each ease
as it arises.

Some argue that since psychiatry fre
quently appears to lack a "cure" for
psychopathy, it is justifiable to regard
psychopathy as a manifestation of wick
edness rather than a.s a disease. Barbara
Wootton, the distinguished British so
ciologist, lias neatly demolished this po
sition: "As a test of criminal responsi
bility, susceptibility to medical treatment
is absurd. Susceptibility to medical treat
ment depends upon the state of medical

JOHN BIGGS, JR.

Missouri's new Mental Responsibility
Law takes a long slep forward and much
credit is due those who are resp{)nsible
for it. This type of law is not one for
which there is popular demand, yet those
who have had experience with cases in
volving so-called criminal insanity long
have been aware of the urgent need for
a revision of the old and unrealistic laws

on the subject. One can only express
amazement that with the progress in
knowledge of mental disorders and its
application in civil cases, there has been
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knowledge. And to say that A must be j!
judged guilty and puni.shcd bccausc the
doctors do not yet know what to do with i
him, while B must be hold respon-siblcj
for his actions because he can be rft-vf
formed by mcdical attention, is really to,
dig (he grave of the whole conccpt of.l
responsibility: For A, poor soul, is bcinjJ
punished not for his offense but for tbtl
limitation of medical knowledge."

Placing restrictions on the legal (1«?B*
nition of mental illness may, in yean]
to come, render the new test of crimj-}
nal responsibility subject to the sarmj
criticism that Justice Frankfurter aimed
at M'Naghten when he said; "I do nc<i
see why the rules of law should be arjJ
rested at the .state of psychological knowi-j
edge of the time when they were for:
mulated."

Taking the statute as a wliole, IkwkJ
ever, I am convinced that the MissouHjj
Bar has a real opportunity to make lh(i|
State a leader in humanizing the crimjj
inal law to take account of mental disil
order. 1 hope that the bars of other slate
will be encouraged to follow its exanipl

Chief Judge, Uiiilud States Court of App
Tliird Circuit, since 1939. Chniniimi of tlie Ai
enii Bnr Associiilion's Conimillet; on Highti
Mentnlly III. Director, Fhilndclphin Mcdico-L
Instilutc mill Ihi- Mcntnl lU-iilth Ax^ociiitloa
Deliiwiirc. Fellow, Amoric.in I'sychinlric Ass
nncl American Orthopsychintric Association. Rp
cut of tiic Isaac Hny Award of tlic American
cliialric Association in 19S5. Aulluir of iiiany
tides and books, including ""I'lic Ciiilty Mb
(1955). Writer of Ihc opinion in U.S. i>. Cur
3 Cir., 290 F. 2il 751 (1961).

no earlier cliange in its application
criminal cases.

We move forward at a snail's
when it comes to human relations,
technical knowledge is light years apa
from our knowledge of human bchavit|
As a nation we are willing to sanction I
spending of billions of dollars for
siles, many out of date before they
completed, for the purpose of extc
nating a po.ssible foreign enemy, \vl
our closer enemies, mental disorder
crime and other consequences of mc

Journal of

:.disordei are on our very doorstep. Our
;«pcnditures for research to study and
jilcvelop human resources and strike at

grudgingly al-

fcil U fi" j "e^ds to be di-.reclcd to the danger in our apathy.
I^The new law will effect,important pro-
Icedural changes. I like particularly the
Iprovision pemiitting tlie court to dismiss
pe chaige if it is determined that "so
^uch time has elapsed since the com-
pitinent of the accused that it would be
l^just to re.sume the criminal proceed-
"og . This elmiinates the somewhat in-

ongruous proceeding of trying an of-
jCTdcr for a crime committed many years

cr „rto.- I.e .pent tl.e
Iprs m a mental iastitution and has
i{wn declared recovered. If rehabilitation
^ been effected, there is no point atIfct late date mpunishing by incarcera-
gto a pei.son who was too mentally ill
^stand tria and who in all probability

mentally irresponsible when the
gratifying

n-nTl l ^ »"ade
Sh Hn t! in amental in-ion. This ,s a fundamental rigJit and
H)uld not be denied anyone. The new
Vappears to protect the rights of the
^ised in all re.$pects.

EjAIthough the Model Penal Code of
American Law Institute has been

sely followed on some points, there
s one notable change. Where the

JOdcl Criminal Code specifies "psychi-
vc modifying termuaiiheci in most instances, the Mis-

uri law specifies "physicians". Although
psychiatrist is also a physician, a phy-
'Ain IS not necessarily a psychiatrist
'I may not be qualified to make judg-
nt as to a mental disorder, unless of
rse It is the type that would be ob-
us to anyone. In the proposed official
it of the Model Criminal Code the

Wlers have added "or other expert" in
'uer to take account of the po.ssibilitv
,itothers than psychiatrists may qualify
I experts, .such as psychologists in case
Imental deficiency". It would appear
tot those who drafted the Code were
retul to see that only specialists in the
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workings of the mind should qualify as
witnesses. Without knowing anything of
the legislative history of the Missouri law
or the reason for this change, I hesitate
to express an opmion, but it is to be
hoped that in actual practice only quali
fied psychiatrists will be called, prefer
ably those who have had experience in
wo, king with offenders. Although knowl
edge of the workings of the mind is
piobably still in its infancy, those who
are devoting their time to this medical
specialty ought to be better able to diac-
nose a mental disorder than the phv-
sican who deals only with physical
symptoms.

pie provision for the payment of phy
sicians and the defendant's privilege of
making a selection of his own choice is
to be commended. Lack of funds for this
puri^se has often been astumbling block
in elfecting justice.

Under the new law a jury still has the
hnal decision as to the mental responsi
bility of an accused although, thankfully,
Jt is no longer obliged to give a medical
opinion as to "entire and permanent re
covery , something even a psychiafri.st
would hesitate to do. Crcat care will be
required to see that the lay jury is ade
quately prepared. Except in the most ob
vious cases, probably in the minority,
laymen must make a judgment on mat
ters that are completely foreign to their
experiences and knowledge, and in case
of divergence of opinion of the examin
ing physicians, the decision will be diffi
cult and the natural inclination is to
make it in line with normal sympathies.
I here is great leeway for individual
opinion when one is asked to decide
whether an accused "did not know or
appreciate the nature, quality or wrong-
fulness of his conduct or was incapable
of conforming his conduct to the re
quirements of law". The average person
s largely controlled by subconscious emo
tions and may wish to see the offender
puni.shed if the crime has been a heinous
one. Experience has shown that where
a person has committed a crime of pas
sion wilh which a juror may identify, he
IS more likely to be exonerated oii the

)
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product of some mental discuse. lloche,
Criminality and Menial Illness—Two
Faces of the Same Coin, 22 U. Chi. L.
Rev. 320,322 (1955). The psychoanalyti
cal school is particularly .so inclined in
belief. Other psychiatrists deny any such
notion. Overholscr, Criminal Re.sponsibil-
ity: A Psychiatrist's Viewpoint, 48 A.B.-
A.J. 527, 528 (1962). However, the jurist
becomes even more uneasy where he finds
psychiatrists unable to agree upon the
number of people with mental disease
either in the general population or in
prisons,

Some Durham proponents show no
alarm over a threatened collapse of the
pillars of our penal system. They say that
the structure is obsolete and should have
been demolished long ago anyway. They
advocate individualization of justice:
courts to determine whether the accused
committed pro.scribed conduct, a panel of
psychiatrists, social workers and, per
haps, lawyers or judges to decide what
to do with the "guilty" person. The an
swer is made that law and not panels of
experts must decide wlietlier a "punitive-
correctional" di.sposition is more appro
priate than "medical-custodial" care.
More bluntly stated, law and not a "gov
ernment by experts" must continue to de
cide the issue of "responsibility" which
involves non-medical issues of morals and
public policy, Ilall, Psychiatry and Crim
inal Responsibility, 65 Yale L.J. 761, 770
(1956), although one psychiatrist pre
dicts that law will be forced to change its
notions in 10 years. Diamond. From
M'Naghten to Currens and Beyond, 50
Calif. L. Rev. 189, 198 (1962). How
ever, the good doctor does not tran-
quilizc us when he says (197): "All we
psychiatrists can tell the law is that if you
think you have trouble with our incon
sistencies now, wait and see what the
future holds." Durham "and beyond"
may be the ultimate solution, but as yet
society is not ready for them and will
probably not be in any mood to change
its penal system until the day arrives
when psychiatry has become a more re
liable science with at least a majority of
its practitioners in agreement.

It is quite true, of course, that the
citadel of the criminal law has been
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shaken by programs which no longer
treat juveniles, sexual or other sociopaths,
alcoholics, drug addicts and some others
as criminals when diey break the law.
Probation and parole, suspended sen
tences, out-patient mental clinics, and
several other devices directed mainly to*
ward rehabilitation are in high season
and the voice of the social worker is
heard throughout the land. However, n
majority of the masses still feel that it is
a good thing occasionally to stretch a
few necks on the gallows. It is felt tlial
at least some of the mentally sick arc
deterrables. Besides, we are told tiint
punishing others heli^s purge our giiill
and aggressions. . . .

3. Compromises between M'Naghlcn
and Durham. For a long time many
judges, lawyers and psychiatrists have
joined in an elTort to eliminate the basic
fault of the M'Naghten Rules: their ap
plication of a narrow test of impaired
cognition as the chief if not sole determ
inant of "legal insanity". "Recognizing
volitional and emotional impaimient in
addition to intellectual disturbances liM
been the direction of nearly all proposed
changes in the M'Naghten Rules." Note,
Criminal Responsibility and the Proposed
Revisions of the M'Naghten Rules, 32 Si.
Johns' L. Rev. 247 (1958). As early as
1834 in Ohio and continuing today the
irresistible impulse test has been adopted
as an alternative to the strict M'Naghten
formulations. Under the pressure of a
century of heavy bombing the proponenls
of M'Naghten have taken refuge in a
contention that the Rules mean more
than tliey say, that impaired cognition
implies impaired volition and vice versa,
and that in practice they work well be
cause psychiatrists, judges and juries he-
have as though the Rules read much like
tlie Model Penal Code does today.

Many jurists and medical men are un
convinced and, in any case, dislike lo
resort to what Mr. Justice Frankfurter d^
scribed as "shams". The Royal Comnli^
sion on Capital Punishment in its 1953
Report adopted a recommendation of ihe
British Medical Association which pro
posed a test quite similar to that which
the American Law Institute set out in its
Tentative Draft No. 4 of the Model Penal
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kle in 1955. The Third Circuit's Cur-
ins' test is a modification of the Model
fenal Code. U.S. v. Currem, 3 Cir. 290
•.2d 751. So is the test now incorporated
iifo Missouri's new ^ct. All of these ef-
)rts are primarily reactions to M'Nagh-
ai's apparent failure to recognize that
lental disease or defect may stem from
lisorders of volition and affect. \

In the meanwhile, the Durham test,
jshioned after the New Hampshire rule,
larked an out-right revolt against
rNaghten. As in the case of any "revo-
iition" it was inclined to go to extremes,
(brushed past irresistible impulse as an
macceptabie alternative and went prac-
ically the whole way, only stopping
ihort of a complete abandonment of the
incepts of"crime" and "p\mishment".
It must be obvious that the substantial

lumber of courts and others who now
lollow either the irresistible impulse.
Royal Commission, Model Penal Code,
Currens or Missouri test are all thinkine
substantially alike. Thev are all content
R-ith a compromise, at least for the pres
ent, which leaves them still identified
„ith M'Naghten and yet free enough of
its faults to warrant stopping a long, safe
nay .short of Durham.

(a) Irresistible impul.sc test. As of
1957, fifteen states, the federal jurisdic-
lion and the military coupled this^^ test
with the M'Naghten Rules and "thus
liberalized their cauge of criminal re
sponsibility". Lindman and Mclntyre, op.
dt. sunra, 332-333. No state relies upon
it as the sole criterion. The rule is: if the
accused was irresistibly driven to com
mit a criminal act by an overwhelming
impulse resulting from mental disease he
i? not guilty, though meeting the
M'Naghten tests. 70 A.L.R. 659; 173
K.L.Vi. 391. It has no application where
the accused's volition resulted from a
brooding, smoldering form of "insanity
or where his reason was "temporarily
blinded by anger, jealousy or overriding
passions not the result of a mental condi
tion". Lindman and Mclntyre, op. cit.
supra, 333. The doctrine has never been
accepted in Missouri in criminal cases, al
though it is recognized in civil cases
where an "insane" suicide is regarded as

Section 552.030
an "accident" under insurance policies.
Edwards v. Business Men's Assiir. Co.,
350 Mo. 666, 168 S.W. 2d 82, 95.

The doctrine has been rejected in Mis
souri and a majority of the slatesfor sev
eral reasons, some more "practical" than
logical:

(1) There is no way that long alter
an event anyone, even the accused, can
differentiate an irresistible impulse from
one which was only unresisted. Being
difficult to prove or disprove its applica
tion by juries will be erratic and, there
fore, in some eases unjust either to the
individual or society.

(2) Those who favor a broader test,
though in accord with theattempt to give
recognition to failures of control caused
by mental disease, say that the test is
too narrow and "may be impliedly re
stricted to sudden, spontaneous acts as
distinguished from insane propulsions
that are accompanied by brooding or re
flection". Model Penal Code (ALI), Ten
tative Draft No. 4, comment at p. 157
(1955).

There are many psychiatrists who find
a sound scientific basis for this doctrine.
Lindman and Mclntyre, op. cit. supra,
340; Keedy, Irresistible Impulse as a
Defense in the Criminal Law, 100 U.
Pa. L. Rev. 956 (1952) The formula
tion represents an earlyand persistent at
tempt to meet the basic fault of M'Nagh
ten.

(b) The Model Penal Code (ALI)
and allied tests. The Model Penal Code,
approved in May 1962, by the American
Law Institute is "the product of many
heads and hands". Wechsler, Foreward
to a Symposium on the Model Penal
Code, 63 Colum. L. Rev. 589 (1963).
Work on it began over 10years ago with
Professor Herbert Wechsler of Columbia
University School of Law as the Chief
Reporter. His special consultant on Sec
tion 4 dealing with Resoonsibilitv was
Dr. Manfred S. Cuttmacher. Chief Med
ical Officer of the Suoerior Court of Bal
timore, Mai7land. Tliey made the initial
formulations submitted in Tentative
Draft No. 4 in 1955. "Cynical acid was
applied to these submi.ssions by three
separate groups of critics: a strong Ad
visory Committee; the Council of the In-
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stitute; and, finally, the membership in
annual mceling." Ibid.

The only states which by statute have
adopted any part of Section 4 of the
Code dealing with Responsibility are Ver
mont and Illinois. Missouri's new Act is
a modified form of Section 4 together
with some rather significant additions.
The Code submits two alternative form
ulations. The first, adopted in Vermont,
Illinois and, for the most part, in Missouri
is found in Section 4.01 (1) of the Model
Penal Code, For convenient comparison
with Missoviri's new Act, Section 552.030
(1), we set out the Model Penal Code,
Section 4,01 (1) showing Missouri's
omissions therefrom in brackets and Mis
souri's additions in italics: "a person is
not responsible for criminal conduct as
a result of mental disease or defect if he
[lacks substantial capacity either to ap
preciate the criminality of his conduct!
did not hwio or avprecini.e the naiure,
aualiUj or turong/iz/ric.?.? of his conduct

• for to conform! nr was incapable of coti-
formina. his conduct to ihe requirements
of law".

Objections to the Model Penal Code's
standard and answers lliereto may be
listed as follows:

(1) "It retains the irresistible impulse
test." It does not do so. Allen, The Rule
of the American Law Institute's Model
Penal Code, 45 Marquette L. Rev. 494
(1962); Davis, Some Aspects of the
Currens Decision, 35 Temple L. Q. 45
(1961). Insofar as the test recognizes
the well supported medical views, rarely
opposed, that such impulses can and do
overcome reason and knowledge of
wrong the criticism is really a merit of
the Act. However, the Model Penal Code
has several distinct advantages over the
irresistible impulse test in its proposal
that an accused is not responsible if by
reason of mental disease or defect he is
unable to conform his conduct to the re
quirements of law. In the case of ir
resistible impulse it would be sufficient
tn excuse Ihe accused on the basis of
one isolated impulse resulliiig in one act.
The Model Penal Code (and the Missouri
test) rc(iuirc more, viz, a showing that
mental disease or defect has progressed

so far as to render the accused generally, ,
though not always, incapable of control
ling his conduct within legal limits. (This
broadened base and, in reality, heavier
burden has been criticized by tho.se who
prefer the Curren's test, infra, which re
quires a finding that the inability to con
trol one's conduct must be shown [only?)
with reference to the act charged.) Fur
thermore, the Model Penal Code and
Missouri tests are distinct improvements
over the irresistible impulse test sincc
they admit of evidence that the act re- :
suited from "insane propulsions that arc ;
accompanied by brooding or reflection .

(2) "It retains the M'Naghten Rules",
in the first alternative relating to the ab
sence of substantial capacity to appro- .
ciate the criminality of conduct. The an-.
swer is that while the Model Penal Code
and the Missouri Act both recognize thai !
where mental disease or defect render ;
the person incapable of knowing the na-
tine, quality or wrongfulness of the con- :
duct, they improve upon the M'Naghten ,
Rules by substituting or adding as an
alternative the requirement of appreda-..
iion as distinguished from "knowing". \
This is said to cure the ambiguity in tlic j
word "know" in the M'Naghten Rulcs^ j
(Others think that the word "anprecialc"
beclouds the issue. It might be stated
here that those who dislike the Model
Penal Code are either ardent advocates j
of M'Naghten or equally avid proponenis i
of the Durham test. What one will dis-;
favor as "too liberal" the other may dis- i
like as "too strict"!) j

On the whole the Model Penal Code j
test has been widely acclaimed as a I
compromise between M'Naghten and i
Durham. It has been adopted by statiile j
in Vermont and Illinois and now, in mod*!
ified form, in Missouri. Cf. Vt, Stats, j
Anno., Title 13. section 4801 (1957);!
Illinois Criminal Code, 1961, effeclivCj
January 1, 1962, found in Ill.Rev.Stats.,,
1961, chapter 38, section 6-2. It wiui
pa.ssed by the Oregon legislature but ve-i
locd bv its governor. It has been studied ;
and proposed by a New York conmiitlc« |
but lias been delayed pending a revision j
of NewYork's entire criminalcode. Allen, I
The Rule of the American Law Iiisti-j
tute's Model Penal Code, 45 MarqucUej

L. Rev. 494. 499 (1962). It was favored
by a majority of a Ilouse of Representa-
lives Committee reporting on a Congr&s-
sional bill which would replace the Dur
ham rule in the District of Columbia

Ut Sess.
(1961) and H.Rep.No. ,563. Tin; United
States Court of Appeals for flic Tlurd
Circuit lias abandoned the M'Naghten
irresistible impulse alternatives in favor
of the second half of the Model Penal
Code test C/.S. u. Ciincns, 3 Cir., 290
F.2d 751. No state or other federal court
has followed tlie Third Circuit. The Cur
rens' test, proposed by Judge Biggs, who
for years has been a recognized authority
In this field of law, has a few staunch

I supporters but as many, or more, critics,
Ils chief defect seems to be that whereas
M'Naghten ignores volition and alTect,
Currens drops cognition. Those who de
fend M'Naghten on the basis that defects
m cognition imply defects in volition
(and vice versa) should logically support
Currens if it is true that where one fac
ulty of the mind is affected all are im
paired.

The Model Penal Code-Currens-Mis-
souri formulation relating to conforming
ones conduct to the requirements of law
does, of course, have sowe relation to the
iiresistible impulse test adopted as an
alternative to theM'Naghten Rules in 15
slates, the federal courts and the mili
tary. In a real sense this means that the
Model Penal Code, the Currens test and
Ihe Missouri Act have "support" from a
number of other states and the federal
courts. See, for instance, the Manual for
Courts-Martial United States, section
120b (1951) which phrases the military
version of irresistible impulse as com
pletely depriving the accused of "his
ability. . . .to adliere to the right". The
exact origin of the Model Penal Code >
phrase is not known, but appears to be
a recommendation made by the British
Medical Association to the Royal Com- '
mission on Capital Punishment. See its ^
Report, op, cit. supra, 93, 110, 116. In !
Slate V. White, 58 N.Mex. 324, 270 P. ?
2d-727, 730 (1954) the court held that I
knowledge of the difference between I
right and wrong was not essential to ac-
qiiittal "if, by reason of disease of the (
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T • 1 7 r 1 Section 552.030:I mmd defendant lias been deprived of or
- lost the power of his will", and "was in-
- capable of preventing himself" from
- committing tlie act. The New Mexico

court cited with approval theRoyal Com
mission on Capital Punishment, op. cit.
supra, 116. The majority rccoinmenclii-

l lion of the Royal Commi.ssion so closely
I follows the Model Penal Code and the

Missouri Act that it is worth quoting
(op. cit. supra. 111): "The jury must be

' satisfied that at the time of committing
the act, the accused, as a result of dis-
ease of the mind or mental deficiency,
(a) did not know the nature and quality
of theactor (b) did notknow that it was
wrong or (c) was incapable of prevent
ing himself from committing it."

The Model Penal Code (ALI) test has
met with some rejection and disfavor, but
rnost of the comments liave been favor-
ab e. It has narrowly missed adoption by
judicial decision in Wisconsin and Wash
ington.

Since we have included objections to
the Model Penal Code and Missouri rules
It may be helpful to outline some of tlie
things said in their favor. (I) They sat
isfy all of tlie basic postulates of crime
and punishment adhered to by the ma
jority of jurists today. (2) Though they
present notliing revolutionary and follow
the fundamental insights of the criminal
law their spirit is progressive. They do
not go as far as Durham but represent a
marked improvement over the M'Nagh
ten and irresistible impulse tests. (3)
Coupled with a definition of mental dis
ease or defect which excludes sociopaths
whose only evidence of abnormality is
repeated or anti-social conduct, they
maintain legal control over rampant psy
chiatric testimony. (4) They give the ex
pert ample latitude in his testimony and
do not get involved in the causation prob
lem which so upset courts and psychia
trists in handling the Durham rule. (5)
They retain kin.-ship with M'Naghten
which is fundamentally based upon the
two elements of crime, acltis reus and
mens rea. (6) They eliminate the am
biguities created by the word "know"
by substituting or adding the word "ap
preciate . (7) The word "criminality"
("wrongfulness" in the Mi.ssouri Act)
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disposes of the objection to the right-
wrong test tliat it was related by some
courts to legal wrong rather than moral
wrong.

c. Raising the Defense.
1. Pleading or notice by the de

fendant. Prior to the present Act, Mis
souri and 32 other states allowed proof
of insanity under a plea of "not guilty"
even though it was an affirmative de
fense. Lindman and Mclntyre, op.cit.
supra, 347. In these stales the defense
could be raised during trial. Though the
state might well have grounds to antici
pate the defense in most cases, occasion
ally it could be taken completely by sur
prise. But even where the defense was
suspected the state would be at a dis
tinct disadvantage not only in gathering
proofs but having them available, which
is equally important. As a result of "grave
abuses" of the insanity defense, Orfield,
Criminal Procedure from Arrest to Ap
peal 303 (1947), at least 18 states re
quire the plea to be entered at arraign
ment, either in the form of a written or
oral special plea or notice of intention to
defend on the ground of insanity. Four
of these states allow the defense to be
raised by notice given not later than 4
days before trial, while three other states
permit the defense without notice in the
discretion of the court. Lindman and Mc
lntyre, supra; Weihofen, Mental Disorder
as a Criminal Defense 357-359 (1954).
"In many states the notice requirements
are strictly enforced and are generally
consistent with modern *no surprise'
pleading concepts." Lindman and Mc
lntyre, supra, citing Orfield, op. cit.
supra, 321; Millar, The Function of
Criminal Pleadings, 12 J. Crim. L., C. &
P.S. 500 (1922).

The first sentence of Section 552.030
(2) of the Missouri Act follows the lan
guage of Model Penal Code (ALI), Sec
tion 4,03 (2). The drafters of that Code
call attention to similar provisions in the
ALI Code of Criminal Procedure, Sec
tion 235.

A question has been raised as to
whether evidence of mental disease or
defect affecting a state of mind essential
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to some element of an offense or affect
ing the question of whether the defend*
ant should be given death or life im«
prisonment in capital cases can be ad>;
mitted under Section 552.030 (3) wilh-1
out prior pleading or notice required by,
Section 552.030 (2) for the introduction;
of evidence of mental disease or defcct
"cxqluding responsibility". It was the in-i
tention of the drafters of the Act, tlirco j
of whom are the authors of these anno- i
tations, to prevent the state from being•
taken by surprise and to permit it loj
have an examination of the defendant In
any case where the defendant relies upon
mental disease or defect as a complete or
partial defense or by way of mitigation
or reduction of the grade of the offenrt'
or tlie penalty.

It may well be that the language of;
Section 552.030 should be clarified by
amendment. In the meantime, however,
at least two of us, with the third dubi'
tante, feel that the Act should be con
strued in keeping with the intention of
the drafters. It is to be noted tliat tho,;
language of the Model PenalCode (ALI),'
Sections 4.02 and 4.03 are in many r<s'
spectssimilar to Section 552.030 (2) and
(3) of the Missouri Act. The failure to'
add a clarifying clause in the Missouri
Act may have been due to oversight oo.;
casioned by the fact that the drafters fol
lowed the Model Penal Code (ALI)
which in another section kept the burden,
of proof of the negation of an "affirma^*^
tive defense" on the state unless indlv
cated other^vise in the Code. See Modd
Penal Code (ALI), Tentative Draft No.!
4, Section 1.13 (1955) and the troubled,'
involved comments thereunder at p.l08
ff. Only the Tentative Draft (1955) wai
before the authors of Missouri's act in",
the fall of 1962. They did not have
fore them the Final Draft (1962) wB
added in brackets and with a question'
mark (?1) a phrase in Section 4.03 pi
ing the burden of proving mental
ease or defect excluding resjwnsibilili/,
as an "affirmative defense", upon
defendant by a preponderance of
evidence. Without the bracketed phi
in Section 4.03, the Model Penal
Section 1.13 left the burden of proof oa'
the state so that it was not necessary ^
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Section 4 of theCode tospell out thede
pendant's duty to plead partial or di
minished responsibility as a prerequisite
lo proof thereof.

Perhaps thc^ above explanation will
serve as adequate notice to the bench
ond bar of tlie intention of the framers
of the new law. A defendant would be
well-advised, outofan abundance ofcau-
llon, to plead the "defenses" of partial
and diminished responsibility if he in
tends to rely upon them. A good case can
be made that even without clarifying
omendment, and apart from legislative
Intent, the doctrines must be pleaded or
noticed up by defendant if theyare to be
relied on.

It may beadded that the English hom
icide Act, 1957 (5 &6 Eliz. 2 c.ll) Sec-
Uon 2, which established the rule of di
minished responsibility inhomicide cases,
expressly places the burden of proof
upon the defense. Official notes to the
published Act require the defendant to
prove the defense by a preponderance of
Ihe evidence, the rule in Scotland from
which the doctrine was adopted. H. v
Dimbar [1957] 2 All E.R. 737, C.C.A.

2. The court's power to raise tlie
defense. Until recently there was some
question whether the court or prosecu
tion could raise the defense if the de
fendant failed to doso. After the Durham
rule was adopted, Congress in 1955
passed a statuterequiring automatic con
finement of a person acquitted on the
ground of insanity. D.C. Code 1961, sec
tion 24-301 (d). It was soon found that
some defendants who might successfully
have raised the insanity defense preferred
eitlier to stand trial or plead guilty and
Ihus take their chances on a fixed term
iii the penitentiary in lieu of an indefi
nite term in a mental institution where
Ihe "treatment" might not be worth the
.cure.^ If, asAristotle observed, "punish
ment is a sortof medicine", today "medi-
Icine can be a sort of punishment". De-
Crazia, The Distinction ofBeing Mad, 22
U. Chi. L. Rev. 339, 355 (1955).
/ However, D.C. Code 1961, Section 24-
:301 (d) provided for automatic commit
ment afteran acquittal on insanity with
out reference to how the defense was

lOtccinbcr 1963

• 1 m. , Section 552.030raised. The United States Court of Ap-
peals for ^e District of Columbia held
that the trial judge could reject a plea of
guilty, then acquit on the ground of in
sanity and order the defendant com
mitted. Overholser v. Lynch, D.C. Cir
288 F.2d 388 (1961). The Supreme
Court reversed on a construction of the
Code, 369 U.S. 705, 82 S. Ct. 1063, 8
L.Ed. 2d 211, noting that doubts of the
constitutionality of the Code might arise
if interpreted otherwise. See also Cam
eron V. Fisher, D.C. Cir., 320 F.2d 731.
For one thing, the right to plead is in
timately associated witli the right to
counsel, and a forced plea by the court
might seriously compromise that right.
Krash, The Durham Rule and Judicial
Administration oftheInsanity Defense in
tlie District of Columbia, 70 Yale L.T.
905,938-939 (1961).

The drafters of the Model Penal Code
decided to omit a provision permitting
tlie judge to raise tlie defense of irrespon
sibility, since this might be "too great an
interference with the conduct of the de-
^nse". Model Penal Code, Tentative
Draft No. 4, comment at p. 194 (1955).
For one thing there would be an "extra
ordinary inversion" of the usual roles of
prosecution and defense if the former,
with the burden of proving mental re
sponsibility in some jurisdictions such as
the District of Columbia, could prove
insanity by merely failing to offer evi
dence thereonl This would force the ac
cused to bear the burden of proof of
sanity. And he might have no funds to
do so. Krash, op. cit. supra, 939; Note,
The Defense of Insanity-A Sword and
a Shield, 10 Am. U. L. Rev. 201. 207
(1961).

A very nice question of legal ethics
presents itself when one asks whether a
defendant's lawyer, having knowledge of
facts justifying the defense, is obliged to
raise either it or mental fitness to plead.
Cf. Krash, op. cit. supra, 940. The draft
ers of the Model Penal Code venture one
.solution: "A defendant's refusal to allow
the issue to be raised where expert psy
chiatric opinion warrants it, however,
might well be weighed as a factor in de
ciding whether he is mentally fit to pro
ceed." Tentative Draft No. 4, comments
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